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" A, ISSUE FOR WHICH REVIEW HAS BEEN GRAN'TED
Was John Hurst denied his right to liberty and due process

of Iaw when the court stayed his criminal case and detamed him for
over one year in an effort to render him competent to stand trial
based ona preponderance of the evidence standard of proof,
when in the CIVI| commrtment setting, or in any mrsdemeanor case,
'the State wouId bear the rrsk of error and have to prove he met the
' 'cnterra for contrnued commltment by cClear and convrncrng ‘

: evrdence? | |

' B STATEMENT OF THE CASE

As John Hurst was frnrshing emergency room treatment at
A Swedrsh HosprtaI a nurse aisked him to move from a hospital bed.
CP 2 Hurst cursed at her hlt her once in the face, and threw a |
. .‘ shoe at her. Id The nurse was not harmed Id. The probable .
"cause certrfrcatlon summarrzrng the lncrdent notes thaf Hurst was
E scheduled for an apporntment later the same day to adjust hIS |
psychratrlc medrcatrons Id o
. , Hurst was charged wrth thlrd degree assault for mtentlonally
threetenrng bodrly harm to a licensed nurse. QP, 1. HIs standard

A_rang.e sente‘nce for that offense, if con'victed, was three to eight




months." Before he could be arraigned, the court sent him to
Western State Hospital for a""'competency evaluation. CP 8-9. The
ekperts agreed Hurst was incompetent to stand trial. CcP 19-20, 45,
. While in custody for'dbmpetency treatment, Hurst continued

to hear voices who told him.t/vh,at to do, such as the voice of Scott

Jorden who told him to hit the nurse because “she was doing ‘

. something with nuclear radiation.” 2/3/09a.m.RP 16, 19. Hurst
deecribed Jorden as"an FBI 'agfent who spdke to him through an"

’ |mplant in his ear or arm and controlled his’ actlons there was no

, ,evudence Jorden Was a real person. ld at 17 35. '

o .  Even though Hurst generally complled wnth prescnbed

N A:rned|cat|ons he remalned beholden 1o the v0|ces in hIS head and

‘ :ths flxed delusnons contlnued unabated 2/3/09p m. RP 26 H|s -

’ ."’_delusmns undermmed hlS ablllty to understand the legal

proceedmgs and assust his counsel Id He belleved he would
prevall in the cnmlnal case by a defense of entrapment, because ~

' 'the person controllmg his’ actlons was an FBI agent Id

1 The State ] bail apphcatlon lists Hurst's prior convictions as mcludlng
one felony conviction along with numerous nonfelony ‘convictions. CP 3.
Because Hurst’s criminal history was not established during trial proceedings,
counsel assumes for purposes of argument that Hurst would have an offender

- score of “1." A scoring sheet contalnlng the standard sentencmg range is

attached as Appendlx A.



' Notwrthstandmg ten months of etforts to render him competent
Hurst told the court that the “shrlnks” were “stupid” for not
A understanding he worked With the FBI and the voices he heard‘
were “police technology” dewces implanted at Harborview as part -
' of hIS work as an undercover pollce offloer 1/23/09RP 13-14, 18. .
Based on Hurst’s |n~court remarks and unanrmous expert oplmon '
the tnal judge found no factual dlspute as to Hurst’s contlnued |
: mcompetency when the State requested a thlrd competency
: treatment perlod Iastmg 180 days Id. at 16 CP 45.
- Hurst requested that the State bear the rlsk of error at this |
.‘ : stage in proceedmgs WhICh necessanly follows two falled 90-day
penods of attempted competency restoratlon "He asked that the
State prove the basns for further detentlon by clear and convmcmg
| evrdence CP. 22 24; 1/28/09RP 8 10 The court rulecl that the ': -
State s burden of proof was only a preponderance of evrdence .
‘.,1/28/09RP 32: . o | |
| At a jury triai on whether Hurst could be further detamed for ,'
the vState to try to render hlm competent for tnal the State told the
| jury that it needed to meet only the “very low threshold” of a
. probability that Hurst could become competent after further

treatment.<2/5/09RP 20-21, 50, It 'inSiste'dlts goal was simply to




. give Hurst the “treatment” he desperately needed. 2/5/09RP 22.
| The jury was not informed th'af Hurst could receive treatment - |
through civil commitment if it foulnd he was not likely to attain trial
competency. Id. at 56; CP 74 |

. The jufy permitted the 1I80-day commitment, but Hurst never
becalr’ne competent to standftr.ial. CP 76-77. The coﬁﬁ dismissed
the crirhvinal charge‘ahd detz;'ined Hurst so‘thé State éould file a civil
commltment petltlon CP 77- 78 2
C.' ARGUMENT. -

" THE DEPRIVATION OF LIBERTY AT STAKE IN THE
* . EXTENDED DETENTION OF A PERSONWHO IS
~ NOT COMPETENT TO STAND TRIAL REQUIRES
- THE STATE TO BEAR THE BURDEN OF PROVING
~ - THE BASIS FOR CONTINUED CONFINEMENT BY -
- CLEAR AND CONVINCING EVIDENCE =

' 1. A person aécused of a crime has a ftjndéme'ntal riqht not

' to be tned whlle mcompetent tis unquestlonably a fundamental

rlght not to be trled whlle lncompetent Cooger V. Oklahom 517
U S 348 354 116 S Ct. 1373 134 L.Ed. 2d 498 (1996) Drope v.

Missouri, 420 U.S. 162, 171-72, 95 S.Ct. 896, 43 L.Ed.2d 103

(1975) (accused person's compéténcy to stand trial is “fundamental



toan adversary system of justice”); U.S. Const. amend. 14; Wash.
Const. art. I, § 3. Washington has Iong recognized that “an
~ accused person cannot be lawfully tried, convicted, or sentenced |
 while he is in a state of insanity.” State v. Henke, 196 Wash, 185,
191, 82 P.2d 544 (1938). |

| Incompetenoy further impinges on an accused person’s
rrghts because it aIlows the State to delay a trlal rnvoluntarlly

jcommlt a person and potentlally admrnrster forced medrcatron

See Jacksonv Indlana 406 U S 715 738 QZSCt 1845 32

‘ 'L Ed 2d 435 (1972) (vrolates due process to hold person
'mdefrnltely based on mcompetenoe to stand tnal) Addmgton Vv,
‘.“Texas 441 U S. 418 426 99 S Ct 1804 60 L. Ed 2d 323 (1979)

:(crvrl commrtment for any purpose constrtutes a 3|gn|frcant
.. deprrvatron of ||berty that requrres due process proteotron”) CrR
3 3(e)(1) (excludlng “all proceedrngs relatrng to” oompetency to
stand trial from speedy trral calculatron) Consequently, a person
| Ilke Hurst who belreves he is competent and wrshes to proceed

wrth trlal suffers the |mpa|rment of his rrghts to have a speedy trlal

- *The Court of Appeals ruled there was continuing and substantial public
interest in reviewing the case notwithstanding its potential mootness. State v.
Hurst, 158 Wn, App. 803, 805 n.1,244 P, 3d 544 (2010), rev. granted 171 Wn.2d
1016 (201 1) . ‘ ' ‘




" to be at liberty rather than confined whlle the State attempts to B
“restore” competency, and to decllne unwanted treatment.
Competency to stand’} trial requires the accused person have
both (1) “a rational as yvell as factdal understanding ofthe
proce'edlngs'against hirn” and (2) “sufficient present ability to
consult with his Iawyer wrth a reasonable degree of ratlonal
B understandlng * Dusky v, Unlted States, 362 U.S. 402, 402, 80
S Ct 788 4 L. Ed 2d 824 (1960) (lnternal quotatron marks omrtted),
' RCW 10 77 010(14) (def’ nlng mcompetence to stand trral as when
“a person Iacks the capaclty to understand the nature of the R "
proceedlngs agamst h|m or her or to assrst in hls or her own.
defense as a result of mental dlsease or defect") S
| Pursuant to our statutory scheme when a person is charged .
'wrth a felony offense and there is “reason to doubt hIS
.competency,” the followrng proceedlngs may or must oocur as
pertment to the case at bar B : y
(1) The court must order an evaluatlon for a penod of time

not to exceed 15 days resultlng in-a written report RCW ,
10.77. 060(1)(a) '

8 The 15-day evaluation clock runs from the time the person is admltted
mto the evaluating facility, RCW 10.77.060(1)(a). ‘There may be long delays for
admission into an evaluating facility, during which time the criminal case remains
stayed. See Weiss v, Thompso 120 Wn App 402 409 85 P.3d 944 (2004).



(2) If the court finds' the defendant is incompetent, it must
stay the criminal case. RCW 10.77. 084(1)(a).

(3) The court may order the defendant committed for up to
90 days evaluation and treatment. RCW 10.77.086(1).

‘that the defendant remains mcompetent it may extend the order of
commitment for an addttlonal nmety—day period. ‘RCW
10. 77 086(3). Co

|
: | ‘ " (4) I the court flnds by a preponderance of the evidence-

(5) After the second:90- day commitment, the court may
order an addmonal 180 day, commitment if the court orajury -
' fnds : : :

(a) The defendant (i)is a substantial danger to other
_persons; or (ji) presents a substantial likelihood of - ,
~.committing criminal acts jeopardizing public safety or

security; and (b) there is a substantial probability that
- the defendant will regain competency withina -

~ reasonable period of. fime. R
RCW 10 77 086(4) (full text attached as Appendlx A) At any tlme
Athe State may mstltute CIVIl commltment proceedlngs |n lleu of .
o holdlng the person based solely on the crtmlnat charges RCW
| 10 77 086(4) If the accused person becomes competent to stand

trial, the prosecutlon may be relnstated See State V. Carneh 149 _

 Wn. App 402 203 P.3d 1073 rev. demed 166 Wn 2d 1030 (2009)
(case stayed intermittently for over. seven years due to defendant's

- incompetency).




' Hurst remained incompetent to stand trial from March 31,

2008 through the 2009 trial.* He had been o‘onfined for rnore than
.10 rnonths of conﬁpetency resto_ration efforts when the trial began

on whether he could be held for another six months so the State
could continue to try to rend'er him competent. CP 8; CP 45-46 At
the time the State sought thls thlrd 180 -day, commltment Hurst |
requested that the State prove the probabllrty he could be rendered
competent by clear and convrncrng evrdence CP 22 24. The
court refused and thel prosecutlon told the j Jury that it needed to find
Onty‘a “very lowlthreshold” ot :evidence'to oo’ntihue Hurst’s :

~ commitment. 1/26/09RP 33; 2/5/09RP 20-21, 50.

4 The charged incident ooourred on Maroh 11, 2008 CP 1 The court
ordered a competency evaluation on March 31, 2008. CP 8. The evaluators
agreed he remained incompetent through two 90- -day efforts at treatment.

. 2/3/09a.m.RP 30-31. Hurst selected a jury for his trial on whether he could be -
confined for a third “treatment” period on February 2, 2009. The criminal case
Aremarned stayed throughout : .




2. A committed person has a right not to be held for longer_

than necessary based on Wi‘thout holding the State to a significant

burden of proof. The State ihay not deprive an individual of liberty
, wrthout due process of Iaw SeII v. United States, 539 U.S. 166
178-79, 123 S.Ct. 2174 (2003) U S. Const amends. 5, 14; Wash.
'Const art I, § 3. ThIS rndrvrdual Irberty lnterest mcludes the |

: srgnrf cant constrtutronally protected lnterest in avordrng unwanted
- detentron or psychratrrc treatment _S_e_e Sell, 539 U. S at 179 |

{' Commrtment for any purpose is a “massrve curtarlment of Ilberty,” |

Humghreyv Cady, 405 U.S. 504 509 92 S. Ct 1048, 31 LEd 2d

‘ . 394 (1972), requrrrng thls Court to “narrowly construe” a statute that

’ rnvolves the deprrvatlon of Iiberty In‘fe Det of Hawkms 169 L
an 2d 796 801 238 P.3d 1175 (201 1)) | |
L In order for the State to crvrlly commrt a person Ionger than
- 14 days the State must prove the basrs for commrtment by clear

and convmcrng evrdence State v LaBelle 107 Wh. 2d 196 201

728 P. 2d 138 (1986), RCW 1. 05 240 RCW 71. 05. 310 The clear
| and convrncrng evrdence standaid of proof is also requrred in any
misdemeanor case wheré the defendant is rncompetent to stand

trial and the State wishes to detain the person for any length of




' tlme to attempt to render her competent Born v. Thompson 154

Whn.2d 749, 761, 117 P. 3d 1098 (2005)

The statute at issue m Born permltted the State to detain a
‘ person accused of a mrsdemeanor for up to 15 days for a
_ competency evaluatron followed by up to 14 days for treatment if
found rncompetent Id. at 752 n. 3; former RCW
10:77. 090(1)(d)(|)(A C) (2006) The statute did not specufy what

L standard of proof apphed at a hearlng to determlne whether a

'person charged wrth a mlsdemeanor may be detalned for treatment ‘
V'armed at rendermg the person competent for trlal Id. at 753. |
‘Because the statute did not contam a standard of proof thls Court_ |
| revrewed the rmportance of the varlous rlghts at stake when a

) person rs detalned due to hrs rncompetency to stand trlal 154 .

o '_;_Wn 2d at 759- o1

Hurst ralses the sanie clarm as Born and the same analysrs |
:applles ere Born the statute does not specn‘y the standard of
'proof that applies in order for the State to detarn him for a third
'perlod of trme to attempt to render h|m competent RCW |
| 10.77. 086, cf. former RCW 10. 77. 090(1)(0) (2006) In the face of

statutory sﬂence the court determmes the appropnate standard of

oo



~ proof by considering the rigtrts and interests at stake. Born, 154
- Wn.2d at 75469, 761. o

The principle questlon in determrnrng the standard of proof is
whlch party should bear a greater risk of error, Born 154 Wn 2d at
760. In a civil commltment Iastlng longer than 14 days the State
_bears the burden of provrng the detarnee meets the crrterra for

commrtment by clear and convrncrng evrdence LaBeIIe 107

W, 2d at 221-22 see Addrngto 441 U S. at 427, The State
bears the rrsk of an erroneous decrsron because it has the tools at
rts drsposal to evaluate a detarned person s mental condition and
‘ 'the potential for restoratron Born 154 Whn.2d at 757 58 761, |
| [W]lthout questlcn a commrtment for any purpose |s a o
A'srgnrﬂcant deprivatron of Ilberty that requrres due process of Iaw "o
1d.at 755 (g_rmqg Addrngto 441 u S. at 425) Hurst hasa
: "fundamental mterest in not belng rnvoluntarrty detarned while hlS
‘ ."crrmmal case is stayed “ | |
| The government has’ rnterests |n ‘publrc safety and
'prosecutrng crimes. T_he publlc safety rnterest is rnrtlgated by the
‘availabil‘ity .ofcivil commttn’iént for an indi\'/id"ual vr/no is' dang’erous'
due to a mental illness, Id. at 756 The relative importance of

prosecuting crimes correlates to the seriousness of the individual

AR L



' crime charged. _d e Se Il 539 U S. at 180 (courts “must
consider the facts of the rndlwdual case ln evaluatrng the
Government s interest in prosecutlon”)

The government may:_ have a greater interest in prosecuting
felonies than misdemeanorst' as the ccUrt'recognized in Born, but
not all felonies are of equal magnitude. Id.; see Sell, 539 U.S. at
| t80. Even for a serious crime a person’s incompetency to stand |
4 trial S|mply defers a potentral prosecutlon and the State may
| relnstltute proceedmgs if has a baS|s to belleve the person has K |
' 'become competent See Q_gm_en 149 Wn App at410 11 (State

may refrle charges dlsmlssed due to lncompetency whenever good

: .fatth basrs to belleve restoratlon may be possrble)
| In demdmg who should bear the rlsk of error, the Born Court
_. '_ ;consrdered that the pre—trral stage |n a crlmlnal case the "proot"’ of -
the charged crime generally con3|sts of a cursory pollce summary
| :Born 154 Whn.2d at 758 (contrastlng competency detentlon to CIVII
‘commltment where probable cause court heanng held wrthln 72 |
hours of detentlon) At the Same tlme the accused person remains
_‘ rncompetent to stand trial and thus is not a rellable souroe of
: mformatron to challenge clalms of dangerousness or the likelihood

of restoration. Id. at 761,




Before the State’s thrrd attempt at rendering' a person
competent lt will have necessarlly held and treated him for at least
195 days RCW 10.77. 086(1) ( ). It erI have closely observed
the person s behawor revrewed his mental health hlstory, and trred :
various avenues of treatment for an extended perlod of trme See
'RCW 10. 77 060 (requmng examlnatlon and detalled report on
-detalned person s mental condltlon) CP 9-10 (orderlng hospltal to
__report on Hurst’s dragnosrs amenablllty to treatment and
dangerousness) The State should be well equrpped to Justrfy its
"clarm that there IS a substantral probablllty the further detentron IS ‘ |

:wrll result in the accused ] competency to stand trial, while the |

. mcompetency of accused person “may lmpede” rnvestlgatlon into .

the basrs for extended commrtment 154 Wn 2d at 761
| The Born Court ruled that rn order a hold a person facmg a’
mrsdemeanor charge for a smgle 14 day commltment whlle the " .

‘ ?State seeks to render the person competent the State must prove

R
A\l




the person meets the criteria for such commitment by clear and
convineing evidence.® 154 Wn.2d at 754, 761,

- It rejected the prepon;derance of the evidence standard of
proot as an unfair allocation;of the risk of error even though this
standard'prOVides adequate.due process protection for a 14-day -
'cwrl commltment In crvrl commltment cases, the State must justify
'a commltment by clear and convmcmg evrdence if it Iasts longer -

: 'than 14 days but may use a preponderance standard for a 14- day :

) commltment LaBelIe 107 Wn 2d at 221 RCW 71, 05 310 But in _'
| a misdemeanor prosecutlon the State bears a heavrer risk of error :
to commit a person for the purpose of trylng to render hlm |

:Acompetent to stand tnal 154 Wn 2d at 758, 760-61 ThlS high -
. fkstandard of proof applles even though the duratlon of the -
‘ 'Ccommrtment for competency is Irmited to a maxrmum of 29 days
', and a person convrcted of a gross mrsdemeanor could recelve a’
B sentence up to one year ld at 757 see RCW 9A 20 021(2) (3) |
| Slmllarly to Born in Sell the Supreme Court welghed the: |

,mterests lnvolved to determrne when a state may rnvoluntarlly

® ‘Before Born, a person could be commrtted for competency restoratron
for any nonfelony if it qualified as a violent act or based upon prior violent acts in
the individual's history. Former RCW 10.77. 090(d). The current statute requires
a nonfelony that qualrﬂes asa "serlous offense" as deftned by statute, RCW

14




~ medicate a person for the purpose of rendering him competent to

stand trial. 539 U.S. at 178 82 The Court identified S|gnrt" cant

constitutionally protected lnterests at stake when the government

wants to admlmster drugs i Il’l an effort to render a person competent

' to stand trral Id at 178 79 . ln order to overcome a person’s -
_fundamental right to refuse |nvaswe rnvoluntary treatment, and in’
lrght of the pretnal status of the charges the State’s interest must

-1 be “essentlal” and “overndlng " ld. at 179 Due to the |mportant

"'lrberty lnterests at stake oourts have umformly mterpreted S Il to

requrre proof of the crrterla by clear and convmerng evrdence :

Umted States V. Rurz—Gaxrola 623 F.3d 684 692 (9th Cir. 2010)

B ~ Under the framework of Sell and Born, the State should bear
Athe risk of error when trylng to mvoluntanly detarnrng a person for _
another 180 days after two falled efforts at renderlng the person o

" competent for trlal Further the State should shoulder the heavrer

3

10. 77 088 '

% Under Sell, a court may order involuntary medications to restore
competency for trial only after finding, by clear and convincing evidence; 1)
important the governmental interests are at stake; (2) involuntary. medication with
significantly further those interests without srgnlﬁcant interference with the
defendant’s right to a fair trial; (3) the medication is necessary to further the state
» Interests; and (3) no less intrusive alternative is'available. 539 U.S. at 181; State
v, Heruandez-Ramlrg 129 Wn App 504 510-11, 119 P 3d 880 (2005)

.15



' burden of proof of clear and "convincing evidence given (1) the
fundamenfal individual rights’ at stake when a criminal base has
been stayéd for at least 195, days, (2) the 'facf that the accused

' perscn ié simply charged W|tha érime 'with‘ou{ having the ' |
allegations vetted by a cour'?é‘ and (3) the State;s certain ab’ili"& to.
muster evidence about the ‘.ac"cused’s' mental éfétus haviné'already |
‘det.aihed the persori for ovéf'si)é r‘nontﬁs:. L

8. The Court of Appeals decision rests on.a flawed.

interpretation of the statute. The Court of Appeals dec'lingd to
weigh the individual’s interests or rights at stake under the theory

| ihat_ it must defer to the legislature’s determination of the standard:

~ of proof. Hurst, 158 Wn.App. at 808." Although the statute is silent

s to Wihat burden of proof applies at the third heating for a 180-day

'”t;f,"o_‘mbete.néyi c‘:jovr'nm.itmentv,. it'f"éets fOrth a,,“:pre;pélnderénbe ofthe :
evidence” stéhqéfd for the 90-day ’com_rﬁitmen't; RCW | - "

©10.77.086(2), (4). The Couft of Appeals perceived the legislature -

7 The Court of Appeals cited Medina v. California, 505 U.S, 437, 445,
112 8.Ct. 2672, 120 L.Ed.2d 498 (1998), in which the Supreme Court explained
its deference to a legislature’s determination of the standard of proof in a ¢riminal
case because that Is “more the business of the States than It is of the Federal
Government.” But no such deference applies when the legislature has not
expressly determined the standard of proof. The Petition for Review contains

_ further discussion of the Court of Appeals’ erroneous reliance on Medina, at 9-11.

..:x' .
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" intended the preponderance' of the evidence standard to govern the
180-.day commitment even though this intent is nowhere stated in
the statute itselt. When confronted by the same statutory language
' in Born, this Court interpreted the statute as not containing a
_ standard of proof, rather than assuming that the leglslature
tnewtably mtended the preponderance of ewdence standard would
.apply to all hearmgs See Born 154 Wn 2d at 753 (referencrng
V,IS|mllar Ianguage in Former RCW 10. 77 090(1) (2006)) 'V _
- RCW10.77. 086 was enacted in 2007, when the Iegislature
o revnsed the competency procedures aﬁer Born At that tlme the
' ‘Ieglslature separated the felony and mlsdemeanor competency
procedures into separate statutes See RCW 10 77.086; RCW
10 77 088 former RCW 10 77 090 (2006) But the Ieglstature dld
‘not conS|der the competency requrrements for felony casés. The .
', proposed b|lls and b|II reports document the Iack of attentron tfo
,'felony procedures House Substltute Bill Report SSB 5533 at 3
V'(Apnl 9 2007) (“There are no substantlve changes to the felony
~ competency procedure The statutes are only reorganrzed into a

new sectron ”) The publlc testimony offered on the bill explained

@ Avallable at ‘ '
http //apps Ieg wa, gov/brllmfo/summary aspx?blll 5533&year—2007

17 .



" that it “focuses on the least serious of offenders,” and was targeted
toward getting community-based treatment for mentally ill
offenders. |d. at 4; see Laws 2007 ch. 375, § 1 (dlscussmg
legislature’s finding that the “needs of individuals with mental illness
and the public safety needs‘;‘pf eociety at large are better served” by
' proyiding “an opportunity to'":"obtain treatment and support.")., The
jsynopsis of the competency"detention procedures in the bill reports
“did not mentlon the 180-comm|tment penod House Substltute Bill

Report SSB 5533 at 2 (mentiomng onIy two 90-day commltment

o perlods for competency restoration efforts) Senate Substrtute Bill -

‘Report SSB 5533 (Apnl 9, 2007) (contalnlng no d|scussmn of
, Afelony 180-day commltment) " | .
| The Court of Appeals expectatton that the leglslature would
iy 'have necessanly consudered and stated the standard of proof in the'}
_ statute is further undermlned by text of RCW 10 77 088, the .
’ .:’mlsdemeanor statute enacted after Born RCW 10, 77 088
nowhere references the clear and convmclng ewdence standard of
4 proof requwed by Born, 154 Whn. 2d at 761 It is snlent as to what
_burden of prcof apphes at the heanng on whether a person may be
detained for competency restoratlon RCW 10. 77 088 ‘The

Ieg|slature $ fallure to state the burden of proof does not mean |t

18



‘ intended the preponderance: of the evidence standard to apply,
rather, it demonstrates that it deferred to this Court's judgment as |
| to the appropriate standardﬁof proof. See State v. Bobic, ‘140‘
Wn.Zd 250, 264, 996 P.2d 6.43;'10‘('2000) (“when our Legislature ‘

. enacts a statute, itis presumed to be familiar with judicial .
therpretatlons of statutes and absent an indication it rntended to
:'overrule a partlcular lnterpretatlon amendments are presumed to | '

'be consnstent wrth prewous jUdlCIal decrsrons ”) , '
| When any statutory standard is amblguous ina crlmmal

case the pnnolple of Ienlty reqwres the court to mterpret the statue

Cin the Ilght most favorable to the defense Hawkrns 169 Wn.2d at

_f801 The statute does not contaln a standard of proof for the 180-'_
day commltment as this Court ruled in Born 154 Wn 2d at 753
. when construmg srmllar language in former RCW 10 77 090(1)
'Thus the Court of Appeals erred by lnsrstlng |t must defer to a
: legrslatlve determmatlon of the standard of proof when the "
R leglslature had not made such a determlnatlon | | ’
In lts Response Brlef the State offered a lengthy c:tatlon of
statutes from other states for the proposmon that the clear and
| convmcmg standard Is not deeply rooted and fundamental to our-

system of justlce Resp Brf at 15—16 The Ilst of CItatlons is

ey
o
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- deceiving, because they largely involve the standard of proof to
determine co_mpetency to stand trial, and not the standard of proof
for detention aimed at ,rendering a person competent. See Reply
Brief, at 2-3 (analyzing various state statutes).

The State also insisted that Hurst may not assert a right that

'does not draw from deeply 'rboted history, and claimed there is no

, ‘hlstoncal basrs for holdrng the State to a hlgher standard of proof to

E 'commrt a person durmg criminal proceedlngs But the paucrty of

_respect and dlgnlty accorded to people with mental rllness in the

o past is not one to whlch we' asprre in the present day There were

Amany years in whrch the constltutlonal nghts of people facmg
) lnvoluntary commltment were rgnored and mstead people wrth o
‘- mental nllness were “rallroad[ed]” into state- supported asylums

' wrthout meanrngful oversrght In re Quesnell 83 Whn.2d 224, 227~ N

o 28 517 P 2d 568 (1973) Addltlonally, in earller cases the j Jury

could demde whether a perSOn was competent to stand trlal at the
' same tlme |t decrded the merlts of the aocusatlons whrch is not a o

procedure supported by contemporary practlce See e.q. Statev. '

~ Durham, 39 Wh.2d 781, 782, 238 P.2d 1201 (1951). Due process |
requires not only formal prov‘é'e'dur'es, but also substantive respect ‘

tor individual rights by comn%'anding adequate constttutional

20



- safeguards and the approprfate allocation of the risk of error, as
this Court recognized in _E@m |
Hurst was charged wfth a simple assault aggravated toa
i‘class C felony based on the V|ct|m s job status. RCW 9A. 36 031 ().
" Puf another way, if Hurst had hit or thrown a shoe at a desk clerk
~ he could be charged only wrth.a misdemeanor assault, but because

' he hit a licensed nurse, he was oharged with a felony. Hurst faoed

- S a standard range sentence of three to eight months, assumlng the

State could obtarn a conwctlon The underlying mcrdent occurred :
- due to Hurst’s flxed deluswnal bellef that an FBI agent
communlcated wrth hrm via an |mplant in hls body, controlled h|s : H
‘.hands and forced h|m to hlt the nurse. If he had a tnal the State
. ‘:would have to prove he mtentronally assaulted the nurse at a tlme
:when he understood the dlfference between right and wrong RCW :
: 9A. 12.010 (deflnrtlon of msanrty) Due to the audrtory
' hallucma’_uons and unabated:de'lusronal beliefs that_kept hvrm' from ‘
| Ideing"oompetent to stand trial despite the State's extended -
. treatment efforts, no continued confi‘nement should be justified |
without the State ‘proving th‘é need for further detention b‘y_cl’ea_.r

and convincing evidence.

o2



' D. CONCLUSION.

For the foregoing reasons, this Couft should hold that in’

' applyihg a preponderance rather than a clear and convincing

| burden of proof, the court violated Mr. Hurst's right to liberty without -
‘affording the necessary due process of law.

DATED thls 30th day of June 2011.

'Respectfully submltte

. NANCYP. coL i (WSBA 28806)
- Washmgton Appellate Project (91052)
. Attorneys for Petltloner .
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APPENDIX A |
(Third Degree Assault Scoring Sheet
Adult Sentencing Manual)



ASSAULT, THIRD DEGREE
(OTHER THAN “4SSAULT 8 OF 4 POLICE OFFICER WITH A PROJECTILE STUN GUN" (RCW A.36.081(1)(H)

(RCW 9A.36.031(1)(a) through (g) and (j)
CLASS C - NONVIOLENT

CRIME AGAINST A' PERSON (RCW 9.944.411(3))

I. OFFENDER SCORING (RCW 9.94A.526(7))

ADULT HISTORY: i
Enter number of felony convictions.......eeeeeriesseinsinnis s s eese e xi=
JUVENILE HISTORY:
Enter number of serious violent and violent fefony LT P — I, - “xi=
Enter number of nonviolent felony dlsposittons ................. ................ R ey X Va=

OTHER CURRENT OFFENSES: (Other current offenses whlch do not encompass the same conduct count in offender score)

Enter number of other felony convictions ..., Sareseres s et E srana e S rrsssstensentnsrisrsarasen X1=

STATUS: Was the offender on communlty custody on the date the current offense was committed? (if yes), +1=

Il SENTENCE RANGE

A. OFFENDER SCORE; 0 1 2 3 4 . 5 6 7 8 9 or more
STANDARD RANGE| 1.3 '8-8 | 4-12° ' 912 |12+-16| 17-22 | 2229 | 33-43 | 43.57 | 51-60*
(LEVEL Y months | months | months | rmonths | months | months | months | months | months months

B. Ifthe court orders a deadly weapon enhancement use the appllcable enhancerhent sheets on pages Itl-8 or -9 to '
. caloutate the enhanced sentence.

C. If a sentence Is one year or loss; communlty custody may be ordered for up to one year (See RCW 9.94A. 545 for
applicable situations).

-D. When a court sentences an offender to the custody of the Dept, of Correcﬂons, the court shall also sentence the offender

to community custody for the range of 9to 18 months;; or to the period of earned release, whichever is longer (RCW
9.94A,715). , .

E. For a finding that this offense was commltted with sexual motwanon (RCW 9.94A.533(8)) on or after 7/01/2006 see page
© . 1110, Sexual Motivation Enhancement - Form C. :

F. If the current offense was a gang-related felony and the court found the offender Involved a minor in the commlsslon of the

offense by threat or by compensation (RCW 9. 94A 833) the standard sentencing range for the current offense is multiplied
by 125%. See RCW 9.94A, 533(10) ’ P

e *Statutory maximum sentence is 60 months (5 years) (RCW 9A.20.021(1)). E
. . SENTENCNG OPTIONS

I First-Ttme Offender Wavler, for eligibility and sentencing rules, See RCW 9.94A3650
‘Il Alternative to Total Confinement; for eligibility and rules see RCW 9. 94A.680.
ll. Work Ethic Camp; for eligibility and sentencing rules see RQW 9.94A.690,
IV. Drug Offender Sentencing Alternative; for e,ligt]oillty and sentencing rules see RCW 9.94A.669.

Although the Washington Semencing Guidelines Commission does all that It can to assure the accuracy of its publications, the scoring sheets are
intended to provide assistance in most cases but do not cover all permutations of the scorlng rules. Ifyou find any errors or omissions, we
encourage you to report then to the Sentencing Guidelines Commission

Adult Sentencing Manua) 2008 IR . o TI1-47



- APPENDIX B
(RCW 10.77.086)



RCW 10.77.086. Commitment--Procedure in felony charge

(1) If the defendant is charged with a felony and determined to be
incompetent, until he or she has regained the competency
necessary o understand the proceedings against him or her and
assist in his or her own defense, or has been determined unlikely to
regain competency pursuant to RCW 10.77.084(1)(c), but in any
event for a period of no longer than ninety days, the court:

(a) Shall commit the defendant to the custody of the secretary who
shall place such defendant in an appropriate facility of the
department for evaluation and treatment; or

(b) May alternatively order the defendant to undergo evaluation and
treatment at some other facility as determined by the department,
~ or under the guidance and control of a professional person,

(2) On or before expiration of the initial ninety-day period of
commitment under subsection (1) of this section the court shall

* conduct a hearing, at which it shall determine whether or not the
defendant is incompetent. ‘

(3) If the court finds by a preponderance of the evidence that a

- defendant charged with a felony is incompetent, the court shall
havethe option of extending the order of commitment or alternative
treatment for an additional ninety-day period, but the court must at -
the time of extension set a date for a prompt hearing to determine - -
the defendant's competency before the expiration of the second
ninety-day period. The defendant, the defendant's attorney, or the
prosecutor has the right to demand that the hearing be before a

~ jury. No extension shall be ordered for a second ninety-day period,
nor for any subsequent period as provided in subsection (4) of this
section, if the defendant's incompetence has been determined by
the secretary to be solely the result of a developmental disability
which is such that competence is not reasonably likely to be’
regained during an extensioh. ' :

' (4) For persons charged with a felony, at the hearing upon the
expiration of the second ninety-day period or at the end of the first
ninety-day period, in the case of a defendant with a developmental
disability, if the jury or court finds that the defendant is incompetent,



~ the charges shall be dismissed without prejudice, and either civil
commitment proceedings shall be instituted or the court shall order
the release of the defendant. The criminal charges shall not be
dismissed if the court or jury finds that: (a) The defendant (i) is a
substantial danger to other persons; or (ji) presents a substantial
likelihood of committing criminal acts jeopardizing public safety or
security; and (b) there is a substantial probability that the defendant
will regain competency within a reasonable period of time. In the |
event that the court or jury makes such a finding, the court may
extend the period of commitment for up to an additional six months.



IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,

NO. 85549-8

Vv,

JOHN HURST,

N A S e N s A

. Petitioner.,
k!

DECLARATION OF DOCUMENT FILING AND SERVICE

H

I, MARIA ARRANZA RILEY, STATE THAT ON THE 30™ DAY OF JUNE, 2011, I CAUSED THE

ORIGINAL SUPPLEMENTAL BRIEF OF PETITIONER TO BE FILED IN THE COURT OF
APPEALS - DIVISION ONE AND A TRUE COPY OF THE SAME TO BE SERVED ON THE

FOLLOWING IN THE MANNER INDICATED BELOW:

[X] DONNA WISE, DPA (X)  U.S. MAIL

KING COUNTY PROSECUTOR'S OFFICE ()  HAND DELIVERY
APPELLATE UNIT ()

516:THIRD AVENUE, W-554
SEATTLE, WA 98104

SIGNED IN SEATTLE, WASHINGTON THIS 30™ DAY OF JUNE, 2011.

T 1

’l

Washington Appellate Project
701 Melbourne Tower
1511 Third Avenue

' Seattle, washington 98101

; Phone (206) 587-2711

: Fax (206) 587-2710




